July 11, 1947
IS STASSEN RIGET ABOUT TEE SUPREME COURT?

By E, Hilten Jackson, Chalrman
Joint Conference Committee on Public Relatione,
Baptists of the United States

(This article by Mr, Jackson, a well known Conatitutional Lawyer of Washingtonm,
C., was printed in the Christian Centwry, July 9, 1947, By kindly permission of
het publication, it is now reprinted, with the addition of the closing paragraph, Mr.
aseen made his statement Tiret in person at the begimning of his address before the
thern Baptist Convention in St, Louis and subsequently repeated 1t in a telegram to
. Stanley I, Stuber, Director of Public Relations for the Northern Baptist Convention
poting 1n Atlantic City.)

Upder date of May 22, the Assoclated Prese reported that Harold E, Stassen, avowed
ndidate for the Presldoncy, had taken to tesk the Northern Baptist Convention for dis-
peeing critically a recent declsion of the Supreme Court - the Evsrson Caes - in which
po Court had validaeted the use of tax funds by the Stete ‘of New Jersey in relmbureing

ents for bus transportation paid by them in conveying their childrem to rellgioue

hools, potwithstapding the fact that New Jersey provided free public achools for the
e of all of its children and free transportation thereto. In a telegram to the Con-
ntion, Mr. Staseen 1s reported %o have leveled this criticiem et the Convention:

"I do not coneider it to be i1n keeping with the dignity or the standing
or the teachings of my great religious denominatlon to attack a decision
of the Supreme Court after it 1s made, * # #¢

It is surprieing to the poilnt of amazement that a man of Mr, Stecsen'es cosmopolitan
kground in pudblic 1life and service should have rallen into such an egreglous error.
is not believed that he could posaibly have reallized the full implications of what he
3 saying, To aay that a finsl dacision of the Supreme Court, or of any court, is
rosanct to the sxtent that individuals or organizations may not discuse 1t critically,
favorably, is contrary to the common practice in the development of our syetem cf
vernment and to the precedents and practice in the perfection of our judiclel procedure.
fact, it is at this very point when a declslon of the Supreme Couwrt becomes final that
1s within the undoubted province of individusls and organizations to discuss 1t fully,
itically or favorably, to the end that ite conetructions and interpretations may be
vised and corrected, 1f erromeous, or that legislation on which it ie based mey bq al-
red or smended, or that the decieion, 1f correct, may be confirmed in public confidence.
our system, it 18 axiometic, of course, that the law is the last decisicn of the lest
t, and that a mandate of the Suprome Court is the Supreme Law of the Land and should
cbeyed implicitly by individuals and crganizatione until it 1s revised or reversed,
that ie s far ory from eaying, as does Mr, Stassen, that it 1s not in keeping with
e dignity and teachings of the Baptist denomimation to discues critically a finasl deci-
on of the Supreme Court, His position is utterly untenable in the 1ight of our history
i Judicisl precedents,
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The quéetion insistently arises as to the respect in vhich the dignity and
of the dencmination are violated by discueeing oriticelly & final decision of the
Court. The Baptista have been in the forefront of the struggle for religicus liber
separation of church and state since the early part of the seventeenth centwry.. The
the firet declaration in the English languasge in eupport of complete religlous .liber
1611, They addressed to King James I an appeal for freedom of worship in 1614, The
tablished the first coumunity beeed on freedom of religion in Rhode Ieland in 1638. %
secured a charter in 1633 from Charles II that guaranteed "full 1{berty in religious
cernmente", They demanded complete eeparation of church and state in Virginia in 177,
In fact, the historian, George Bamcroft, sald: "freedom of coneclence, unlimited
of mind vas, from the first, a trophy of the Baptists", They were in the thick of the
struggle, 1n support of Madison and Jefferson, to secure the adoption of the First Ams
ment providing e wall of separation between church and state., 1In thie light of this long
and valiant etruggle, it was patural that Baptists should have been deeply intorested
vhen tha Everson Case from New Jersey preeented for the first time to the Supreme Court
for conetruction the provision of the First Amendment that "Copgresa shall make no law
respecting an establishment of religion", When the % to L decielon wae rendered, the
majority opinion was discuseed critically by the Baptist denomination, and other orgahie
zations, by many of the great newepapers of the country, but by none more vigorously
the diseenting judges of the Court iteelf. Can it be sald in Justice that the Baptist
dencmination, in pursuing this course, - a right gonerally recognized by the Courts and
public opinfon - violated 1te dignity or teachinge, ee charged by Mr, Stassen? If the
dierenting opinions, the preee, the law reviews, the lawyere and private individuale may
dlecuss criticaslly a final opinion of the Supreme Court, 4t follows that the Baptiet de-
nomination may do so with the utmost propriety, In fact, such restrained, comstructive
criticiem may be, and often 1a, a dietinct form of public eervice. A final decision of
the Court on the meaning of a phrase in the Constitution often represents the difference
between what five learned and patriotic men think 1t means and what four other equally
learned and equelly patriotic men think it means, If the interpretation of the five ie
seeled and gepulchsred, immune from criticism and change, then our legal.eystem ies lack-
ing in the requisite techniques for self-correction, Fortunately, oure is a living,
dynamic law, evolved not revealed, and public opinion hae a vital, legitimate place in
this evolutionary process., The exercise of this undoubted right of critical discussion
does not impinge in the slightest degree upon tho dignity, or etanding, or teachinge of
the Baptist denomination, as charged by Mr. Stassen. On the contrary, it but confirme
the virility, the consistency and the aincerity of the Baptist denocmination in its age-

lzng struggle to keop high and impregnable the wall of separation between church and
etate,

s . The history of our highest tribunal 1s replete with cases 1n which the minority
opinion of yeeterday has beccme the majority ¢pinion of today, Many recognized legal
principles, now well established in the decisions. of the Court, were once merely the ox-
prenslone of the minority view., It 1s one of the crowning glories of the Court that It
hes not hesitated, on further experience and analysias, to revise or reveree its decisioc
when fully convinced of 1te previous error. Fgr example, Chief Justice Stone, lone die-
sentor in the case of Minersville School District ve, Gobitis (1940) 310 U, S. 586, eaw
his dissenting opinion beccme the law of the land in lees than three years. In another
case, Joues v, Opelike 316 U, S, 584 (1942) the mejority opinion wes lew for less than
eleven months. Examplee of a revision or reversal of ite opinione could be multiplled -
all indicative of the fact that ite decisions are not to be encesed in vacuume as some-

thing sacrosan€t and untouchable, Mr, Justice Hughes, in his Columbis University Lec-
tures, published 1928 page 68, eaid: ’ 7

"A dissent in a court of laet resort 1s an appoel to the brooding
8pirit of the law, to the intelligence of a future day, vhen a later
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decieion may possibly corroct the error into which the dissenting Judge
believea the cowrt to have been. betrayed".

What has been the attitude of the judiclary and public officiale generally to oriti-
o of finel deciasions of the courts? The oowrts generally have held that that critiocism
er final disposition is olearly privileged, and may not bs inhibited.

Mr, Justice Holmes in Patterson v. Colorade 205 U, 3. 454-463 (1907) said:

|

"When & case 1e finished, courts are subject to the same criticiem as ]
other pecple * # #*' . ‘

L | Even when & case ls etill pending the Suprome Court has held (Bridges v, Califcrnie !
0k1) 314 U, S. 252, Craig v, Herney, decided May 19, 1947) that the cowrt will not |
ish for contempt the publication of oriticlem of a court unlees there ie a clear and
peont danger that such criticlem will seriocuely impair the due administration of jus-
e - that 1s, unless the utterances in question are a sericus and Imminent threet to |
(*Blle sdminietration of Justice 1n the pending case, In the latter caee the court eaid: f |

"But the law of contempt is not made for the protection of Judges who {
1 may be sensitive to the winds of public opinion., Judges are supposed *
to be men of fortitude able to thrive i1n & hardy climate",
B
- In the Craig case, Mr. Justice Frankfurter, in his dissent, said:
[
' "Comment on what a Judge has dome - criticism of Judiclal process in
L a particuler cese after i1t has exhausted itself - no matter how 111-
informed or irresponsible or misrepresentative, is pmrt of the precious
! right of the free play of public opinion. Whatever vioclence there may
-

be to truth in auch utterances must be left to the correction of truth",

Abrahem Lincoln said in 1858: " !

"We think the Dred Scott decision 1s erroneoua, We know the court that
made 1t has often overruled ite own decislons, and we shall do what we
can to bave it overrule thie",

In 1861, in his inavgural address, Preeident Lincoln saild:

"At the seme time the cmndid citizen must confeas that if the policy of
the govermment upon vital questiona affecting the whole pecple 1is to be
» irrevocably fixed by declisiona of tho Supreme Court the 1nstant they are
made in ordinary litigation between partles in persopal actions, the
people will have ceased to be their own rulers, having to that extent

- practically resignod thelr government inte the handes of that eminent
tribunal, Nor 1e there in this view any aseault upon this court or the
Judges” . N

. Since the opinion in the New Jersey cese wae rendered by Mr, Justice Black, and has

en subject to well nigh univeraal criticiem, 1t ie not without interest to recall an
pression by Mr, Justice Rlack who wrote the opinion for the Supreme Court in the famous
idges caee decided December 8, 1341, as followa:

"The agaumption that respect for the judiclary can be won by shielding
judges from published criticism wrongly appraises the character of
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American public ocpinion, For it is a prized Amerilcan privilege to
speak ore's mind, slthough not elwaye with perfect good taete on all
public inmetitutione, And au enforced silence, however, limited sole-
ly in the neme of preeerving the dignity of the bench would probebly
engender repentment, euspicion and contempt, much:more than it would

enhance respect", N

No comment on the question raleed by the criticism of Mr. Staseen can be Finally
disposed of without reference to the mandate of the Filrst Amendment to the effect "that
Congrees ehall make no law ¥ * # abridging the freedcm of speech or of the prees." It
1e signirficant that the mandate of the First Arxendment with respect to the freedom of
religion and of the vress conatltutes the only “"thou shalt not" in the Comstitution,
While our government under the Constitution 1s divided into three coordinate branches
with the legiplative, exscutlve and judiclel, thers appears to be omly one branch whose
act ie not subject to review. Any act of an executive whether state or nationsl may be
held null snd void by our Supreme Court, 1f in conflict with the Constitution. Likewi
eny act of a state, legislature, or Congrees may be declared in a given case as viola-
tive of the Conetitution of the United Stetes, and hence & nullity. A final docision of
our Suprems Court is not subject to review by any agency of the government and one effes
tive approach to overturn euch a decision 1s an sppeal to the bar of public opinion.

The Baptiet denomination, in its restreined and constructive criticiem of the final
decisior of the Suprqme Court, was merely exerclaing the precious right of the free_ play
of public opinion appsaling to the brooding spirit of the living law, to the experience
and intelligence of a Tuture day, when a later decision may poselibly seal up this firet
breach in the wall of eeparation between church and etate, reotoring it to the symmetry
and strength so clearly deeigned by ite erchitecte and so vividly revealed by its gener-
aeting history. In volcing thie hope, the denomination wae merely reaffirming its allegi-
ence to one of its moet cherished principles.

MISCELLANECUS MATTERS

Executive Secretery J. M, Dawson is attending the Baptiat World Congress in Copen-
hagen, Denmark, where he will make an addrees on the subject, “The United Nations From
a Christian Viewpoint." He will return to his office about August 15.

ww=-0C000~==~

As thip goes to press Congressional action on the pending educational billes sceme
uncertain. The Senate Committee has reported cut S. 472, known as the Taft-Aiken bill,
but Senator Taft will make nc prcmise that it wjll pase during this session, which is ex
pected to end July 26, The Bouse Committee has not reported 1te bill out for conaidera-
tion, Thils does not mean, however, that the proposal 1s dead. Thoss who oppoae govern-

ment aid to church schools should realize thie and not relax their efforts to get these
bille amended.
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There e more likelihocu thet the bill for Universal M11it
_ “ ery Training may be enact
ed into law, though the opposition from educators, church groups, labor, farm and profes
6lonal orgeanizatinng {g strong, and 1t remains to be peen whether they ere able to with-
atand the tremendous military pressure behind the bill.
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