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THE CHAMPAIGN DECISION

The United Statee Supreme Court decided the McColium cese on March 8, 1948. This
ase, People of the Stste of Illinols ex rel. McCollum v. Board of Education of School

p m y, arcae when McCollum chellenged the legality of the
thampaign (Illinoie plan of released time whereby religious teachers employed by the
thampeign Council on Religious Educetion went to public-achocl buildings for one period
week to give inetruction in religion, For this pericd of religious educetiom, pupile
pre grouped according to the faith (Protestent, Catholic, or Jewish) indicated by their
arente on cards dietributed by the school euthoritiee, The cards were supplied by the
ouncil on Religlous Education. , Children who did not attend religlous claeses went to
tudy halle or were otherwise occupled with regular school work,

The United Statea Supreme Court held that the Chammaign plan of religloue educetlon
8 unconstitutional end it grented McCollum'e petition that the Board of education be or-
ered to "adopt and enforce rules eand regulations prohibiting all inetruction in and
eaching of all religious education in all public schoole in Champaign Dletrict Number

1, ... and in all public school houses end bulldings in seid district when occupied by
ablic schoole."

The decision was cnnounced in four opinione: the ofticlal opinion of the Court, two
oncurring opinions written by five justices, end one dlssenting opinion written by Mr
ustice Reed, The decision waa therefore sight to one against the Champaign school-board,
11though one of the concurring opinione iucluded certain reservatione.

The Court'e Opinion

The giet of the Court's officiel opinion mey be found in two quotations:

The foregoing feacts ... show the uee of tax-euppprted property for religious
instruction and the close cooperaticn between the school authorities and the
religious council in promoting religioue education. The operation of the

state's compulsory education eystem thue aselets and ie integrated with the
program of raIlgioua inetruction carried on By aoparate religicue sects.




Pupils compulled by law to go to school for secular education are roleased in
pert from their legel duty upon the condition that they attend the religious
clagsen. This 1s beyond all guestion a utilization of the tax-setablished and
tax-supported public school system to aid religicue groupe to epread their
faith, And it falls_sguarely under the ben of the First Amendment. ...

[Onderscoring added./
e

HBere not only are the state‘'s tax-eupported public echool btuildings used
for the dlssemination of religious doctrinee. The State aleo affords sectarian
groups an invaluable ald in that it helps to provide puplls ror their religioue
claspep through use of the state's compulsory public school machinery. Thie
ie not ssparstion of Church and State.

Thus, the Court'e oITicial opinion seems to rpet not only on the fact that the
Chempaign public-school buildinge were used for religlous sducation out also upon the
achoolboard's cooperation in the program and the fact Luut compulsory attendance was
used to help secterien instructicn,

Application of the Oplinion

The queetion naturally arises 1n the minde of school adminlstrators and parenta a
to the erfect or this decision upon released-tilme programe in genersl. It must be pol
ed out that "“released time" ae sn abetraction cannot be comsldered by any court. A
court decides an 1esue only on the begis of the fecte of the case bhefore it, Thorefo
theoretically, the Court in the McCellum cese has clearly invalidated only those re-
leaped-time plane essentislly similar to that opsrated in Champaign. The statement of
the official opinion was short end without detalled reasoning.

OUR PUBLIC RELATIONS COMMITTEE BRIEF

The Baptlet Joint Conference Committee on Public Relatione filed a brief in thie
case, quite independently of McCollum. In our brief wo did not attempt to do more th
deal with the arrangement in rorce at Chempaign. It i1s true, our attorney, Mr. E, Hi)
Jackeon, did not eeek to evade poseible application to the use of the public school's
leaped time in outside buildings, es nearby churchee. But cur contenticn was directed
formel religious instruction in public school buildings on the public echool's own ti
by church-appointed teachers. We wers, therefore, quite gratified when the Court's deel
slon wae announced. The Executive Secretary expreesed his pleasure in the following
words, wldely printed in the press of the Nation:

I think the decision does the following:

1, It eerves es the greatest eingle vafeguard to separation of church end
gtate outside the First Amendment itself.

2, It 1s a positlive protection againet the menasce of sectarianism in our public

school system, hence it 1s insurance of religicue liberty end mutual goodwill

among the sects. )

3. It 18 a direct wervice to the homs and church, the divinely asppointed agen-
cles for proper religicus inetruction, in that their responeibility ie chal-
lenged to provide something vastly superior to the weak substitute attempted
on relegsed time under the framework of the ccmpulsory echool law.
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The practlce of giving religlious instructions to pupils of the publioc
ochoole ... while they are within the juriediction of the public school author-
itles ,.. under the compulsory attendance law ... in achool bulldings, churches
or other bulldings ... by teechera appointed by church organizations ..., using
toaching materials prepared by church organizatlons ... while the regular schoocl
teachers abdicate thelr teaching function with respsct to those pupils whoee
parente have consented to thelr children's participation in the religious in-
struction--this practice 1s now declared by the Supreme Court to be unconstitu-
ticnal,

WHAT OTHEER IMPLICATIONS?

Upon the publicetion of the Court's decinion, Protestents And Other Americans
ited For Separation of Church end State iesued a etatement. Saying the orgenization
sd come into exlstence after the cese was submitted, it deemed it {nappropriate to pro-
laim ite convictions while the case was pending, but now that the Court hss spoken, it
ished tc sey that 1ts ypoeltion 1o in complets accord with the ruling. Tho astatement
pad:

Certain aspecte of the decision may need further clarificetion, but on the
main issue the intention end reesoning of the Court are clear, The decision can,
in our Jjudgment, be etated in one full semtsnce, as followa:

The practice of giving religious instructions to puplls of the public
schools .,., while they are within the juriediction of the public achool euthor-
itias ... under the compulaory attendance law ... in school bulldings, churches
ory other buildings ... by teachers appointed by church organizetions ... whilse
£he regular echool teachers abdicate their teaching function with respect to
those pupile whoee parents have consented to thelr children's participation in
the religious instruction--this practice ls now declared by the Supreme Court
to be unconstitutional.

It 1s not juet the use of school buildings for religious instruction that
the Court's decielcn turns upon. This 18 marginal. The centrel question is
not, where do the clasees meet, but, under whoee jurisdictlion are they while
receiving the church provided religious lnetruction? The anewer ie that they
are under the juriediction of the Stete, that 1s, the public school authori-
ties. Thie is the crugx of the ipaue, according to the Court's ruling.

In effect, the churchee utilize both the taxing power of the atate snd
the compulsory attendance law to inculcate their particuler religious doctrines
end attitudes. State and church are thus woven togsther in their institutional
functioning., While the pupile are "in achool”, the churches do the teaching.
To thus interlock the functions of the church with the legel and tex supporte:
functions of the public echoole is & use of the civil law end the taxing powe:
of the states for the sstabliphment of religion, which the Conotitution forbids.
It 18 & union of church and state at that point.

we believe the actual results of the released time device ere not aubstan-
tial encugh to juetify the zeal with which it has been promoted, or the regret
with which its nullification may be received. There ere certain soclal bad
effects that flow from the practice of dividing school children according to
their parents' religious faith and marching them t¢ separ&te school rocms or
church buildings, Such & dramatization of creedal or racial differences tends
to freeze sectarianiem and to undc the demccratizing influence of the public




schools. Protestants should not have allowed the Jews to atand alone in oons.
ing this evil effect.

NATIONAL EDUCATION ASSOCIATION INTERPRETATION

In regard to whether or not the Court's decision applied to othor forms of “re.
leased time" from the public echcol for religicus inetruction the National Bducatiocs
Association advised 1ts nearly one million membere as followe:

The opinion wee 80 general thet it might be eaid to.apply to "released
time" in aelmoet any form, if, as Mr. Justice Reed questioned In his diesent,
the purpose behind euch a plan ie unconstitutionsl. It wee becauee of the
generality of the official opinion that Mr. Justice Jackson felt called upon
to write a separate opinion in which he redsoned that the decision, although
he agreed with it, wee too broadly atated; end four justices, who alao agreed
with the decislon, wrote a peparate opinion in order to state certein perti-
culare which in effect limited the broed ecope of the official opinicn,

The four Jjustices (Frankfurter, Jackeon, Rutledge, and Burton) who wrote
the separate concurring opinion raleed a question, appsrently ignored in the
Court's officlel opinion, concerning the different kinde of released-time
programs. They racognized that there are many differsnt arrangemente which
are "lumped together” as released-time plane. They said:

"We do not coneider, ae indeed we could not, school programe not before
ue which, though colloquially characterized es 'reloased time', pr:;ggf_gj%uq;
tions differing in asspecte that may well be constitutionally crucisl, Differ-
ent forms which ‘released time' has taken during more than thirty years of
growth include programs which, like that beifore ue, could not withetand the
test of the Constitution; othere mey be found unexceptionable., We do not
ncw attempt to welgh in the Constitutionel scale every separate detail or
varioue combination of factors which may establieh a valid 'released time'’
program,"

However, as another point in this opinion the Tour Justices seem to point

out three characteristice of the Chempaign plean which would invalidate other
similer in these respects:

"Religious education so conducted on school tiuwe and property is patently
woven 1nto the working echeme of the echool. The Chempaign errangement thus
presents powerful elemente of inherent preesure by the school system in the
interest of religioue eects. ... As & result, the echool eystem of Chempalgn
actively furthers inculcetion in the religious tenete of some faithe, end 1n
the process eharpens the consciousness of religious differences at least among
of the children committed to its cere. These are consequences not emenable
to statistice. But they are precieely the consequencee againest which the Con-
etitution vas directed when it prohibifed the Govermment common to all from be-
coming embrolled, however innocently, in the deatructive religious conflicte of
the history of even this country records aome dark pages. Zﬁnderacoring added.

In evalueting the Court's decieion in the McCollum ceee with respect to
othexr typee of relsased-time programe, we must therefore take into coneidera-
tion these comments by the juetices who agreed with the deciseslon but wrote

aseparate opinions. It 16 necessary to look into eystematic types of religiouse
education as related to the public schools to determine, if puoeible, which moy




and vhich may not be effected by thia decision. In general it mey be seid that
the groater the diseimllarity between any particular progrem of religious edu-

cation and the Chempeign plen, the more debatable is the application of the
McCollum decision,

Variations in Released-Time Programs

Continulng the Nationel Fducetion Association points out;

Type 1l: Arrengements (exemplified by the Champaign plan) in which the
school system not only releases the pupile from the regular school curriculum
but provides housing, other facilities, and services for the religious educe-
tion clapses. This type of plan is definiteliy unconetitutional under thse
McCollum decislon,

Type 2: Where religious educatjion 1s conducted off school premisea, but
with the actlve coopsration of the school edministration, not only in releaseing
pupile from the regular schoel curriculum end in keeping attendance records,
but elso by exerting a direct influence'upnn attendance at the religious rlesses.
Thie type of plan eleo ie unconstitutlonal under the McColium decision.

Type 3: Where religious education ie conducted off achool premises, but
with no mcre cooperation by the school administration than the releasing of
pupils for religioue instruction on echool time. This type of plan eeems to
be unconstitutional also undsr the McCollum declsion.

/
v Type 4: Voluntary attendance programe of religicue instruction organized

in some communities where the schoolbcerd hes authority under ataete law to dila-
mise school early. Such "dismiseed time"” plans, usually one dey per week,
probably fell in the "unexcepticneble” types indirectly eenctioned by the
asparate opinion of four of the justicee and, therefors, mey be constitutional,

Type 2: Clasees in religion held outslde of echool hours but in echool
buildings, when the school authorities do no more than to permit the bulldinge
to be used for religious education. A plan of this type may possibly be uncon-
stitutionel under the McCollum decision, eince it ie the use of tax-supported
property for sectarilan education.

Turther Applications

Typical opening exercises, the reading of the Bible, and repeating the
Lord's Proyer are not directly effected by the decision in the McCollum case,
There i1s only a possible indirect epplicaticn which was pointed out by Mr,
Justice Jackson in his concurring opinion where he stated thet, although he
agreed with the declsion, be felt it was too broedly expressed. EHe based his
contention upon the fact that McCollum, in her complaint, hed objectéd to the
use of the Bible and the Lord's Prayer. He said that the Court by instructing
the Illinois Supreme Court in such general terme to order the schoolboard to
desist from religious instruction and to grant McCollum's petition, accepted
the ccmplaint in these detalls as well ap in the specific epplication to the
“hampaign released-time plan. If thie legelistic theory is corrsct, thers may
be some foundation for extending the ecope of the McCollum decision to Bible-
reading end morning exercises in the public schoole. BHowever, the decision
does not disqualify these activitles.
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The usual curriculum materiels ard instruction with respect to religlous
developments in history, art, and mueic, emphasis upon spiritual values in
teaching, courees in ethics and morals are not effected by the Court's declsion,

In our opinion, this decivion of the Supreme Court in no way voids the
responeibility of the public schools to inculcate thoee moral and ethical prin-
ciples which are the eseence of the good life. Ome of the important objectives
of public education heoe been, and alwaye will be, to inapire in youth a deep
appreciation for the beeic epirltual end religious valuee which give meaning to
existence, provide the foundatione of good character, and are guldes to a high
order of human conduct. “

E. HILTON JACKSON'S CONSTHUCTION

Mr. Jackson, the eminent constitutional lewyer who prepared the Baptist brief in ¢
Supreme Court in the McCollum cape, offers the following answer to guestions which have
been raised:

In the light of the 3upreme Cowrt's interpretation of the First Amendment
and the clear exposition of the slignificance of the expression “law respscting
an establishment of religlon” it is not too difficult to formulate a test of when
there is or is not a true "separation of church and state"; nor 1es it an ineuper-
able task to apply such test to any given ceee.

What the Constitution of the United States forbide end what the conetitu-
tions of all the states forbid though in different forme of expreseiomn, ie the

making of any law or the ectlon of any governmental mutnicrity in purn:;ﬂﬁﬂﬂnf*“\
any law that 1fvolves the interlocking of the officisl functions of ¢ state N
{or any of ite mgencies) with the official or inetitutional functione of any
church.

When e state acting through ite legislature invites or employs & minister
of the Gospel to deliver an invoceticn at the opening of eeesione of the legie-
leture, it ie demling with individuals qualified in its judgment to perform
the services asked for; 1t ie not dealing with eny church ae an inetitution or
establishment; it 1s not making any ccntract, egreement or errangement with
any Cetholic, Protestant or Jewlsh bedy in performance of its official religi-
ous functions; 1t 1s pot giving a veto or vote or even any part to any institu-
tion outeide the inetitution of government; nor 1s it giving such perticipation
to any group, organization or aescociation of churck boedies, netional, state or
local.

So when the officials in charge of the activities of the armed forces
select certein members of euch forces to act as Chaplains, they ere not making
any agreement with any church organization or group of organitations.

So also when the state exempts from taxation all property used for
charitable, culturel or religious purpcsbs, it ia not participating in the
official functions of any institution or group of inetitutione or giving any
ong cutside the government a "say 80" in the affailrs of govermment. No Catho-
lic, Proteetant or Jewish organized group 18 thoreby given & voice in the af-
fairs of goveirnment. Equally fellacious 1s the hint that the absolute separa-

tion of ehurch and state might in some way prevenmt our putting the words "In
God We Truet” on the coinas of the United States.
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OPINION OF AMERICAN JEWISH CONGRESS

The legal adviser of the American Jewish Congress, Mr. Leo Pfeffer, has offered the
llowing opinion &s to the epplication to New York's plan (Number 2, above):

Mr. Justice Black, writing for six of ths nine juatices, wae very careful
to use language which could not: ressonsbly be construed as limited to the
Chempelgn eystem. Of course, the New York eyetem was not berore the court, and
he therefore could not expresely invalidste ihat system., BHe did, however, use
language sufficiently broad tvo include the New York plan: “The opersticn of
the state's compulsery sducation systexs thus assiets and ic integrated with the
program of rellgious inestruction carried on by eeparate religious secta. Pupils
compelled by law to go to school for secular educetlon are released in part from
their legal duty upon the condition thet they attend the religioue classes,

This is beyond all question a8 utilization of the tax established public achool

syptem to aid religious groupe to spreed thelr faith. And it falls aquarely
vithin the bten of the Firet Amendment...,”

The finel peragreph of the court's opinion states the crux of the metter:
"Here not only ere the state's tax-supported public school buildinge used for
the dissemination of religlous doctrines. The state aeleso affords sectarian
groupe an lnveluable aid in that 1t helps to provide pupils for their religi-
ous claeses through use of the state's compulsery pubiic school machinery.
This 18 not separation of church and state,

It is true that Mr. Justice Frankfurter's concurring opinion, signed also
by .Justices Jackson, Rutledge and Burtcn, contalns one sentence which might be
cénetrued as limiving the judgment to the Champaign pien: “We do not conelder,
‘a8 indeed we could not, school progrems not before us which, though collogquial-
1y characterized es "relsased time" present situations differing 1ln sepects
thet might well be constitutionally cruciel.”

But, as Mr, Justice Reed, the lone diseenter, showa clearly, the entire
tenor of both opinions requires a determinetion "that any uee of & pupll's
school time whether that use ls on or off the school grounds, with the neces-
sary school regulations to facilitate attendence, felle under the ben.“

The Supreme Court wes fully familier with the operation of the New York
system off the school premisea, A brief filed by Cherles H, Tuttle on bshalf
of the Protestant Councll of the Clity of New York set forth in detall the op-
seration of the aystem. It is dlscussed in equel detall in Mr. Juatice Peed's
diseent., With full knowledge of all the relevant facts, the court cleerly
indiceted ite opinion that the eystem violates the Americen tradition of seper-
ation of church end etete as Incorporeted in the Firat and Fourteenth Amend-
mente, and held, as Mr. Justice Reed steted, that uonder the "court's Judgment
... childreo cennot be released or dismiesed from school to attend clasees in
religion while other children must remein to pursue eeculer education.

BORACE MANN LEAGUE ON FFLIGIOUS EFFECT

Justice Black, in the mejority opinion, drev largely on the views of both eldes
in the New Jersey bus case of & year ago. It was ruled that "No tax in any
emount, large or emell, can be levied to support eny religioue activities or
inetitutione. ... Neither s state mor the fodersli government can, openly or
eecretly, participate in the affsirs of any religious orgenization or groups
and vice versa.”
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Bleck went on to ssy that thls did not ehow any government hostility
toword religion or religious teaching. Such a hostility, he declared, would
be at war with our nationel tradition. Rether, said Black, the majority was
preserving the free exerclse of religion that wae guaranteed by the Firet
Amendment .

Justice Frankfurter gave a broad outline of the place of religioue teach-
ing in public schools. He recalled that 100 yemrs ago the states were torn
by fierce dieputes over religious teaching in the echools - which wore then
getting their start in this country. He pointed out that many public ochool-
men - themselvee devoted churchgoexrs - such ae Horace Menn, President Grent,
Jeremiah Black, and Elihu Root, agreed that the achoole muet never be given
over to the uee of any religious group. “We renew our conviction", Frank-
furter said in closeing, "that we have staked the ‘very exlstence of our coun-
try on the faith that complete separation between the state and religion is
best for the etate and best for religion.”

WHAT OF THE FUTURE OF RELIGIOUS EDUCATION?

The releesed time practice has been promoted under the motivation of a noble 1des,
It 18 the idea that religion rightly belongs in the general educational process. It
represents o deep concern for the secularization of our culture. This 18 due, not
wholly but in great measure, to the taboo on religion in the public echool curriculum,
But tampering with the principle of separation of church and etete in the effort to
correct this by the device of released time 18 no longer defensible.

The 1dea behind xeleessd time must not be dropped. While the Court exclyded-
instruction ag a part of the public echeol curriculum, the Constitution doee not probib
the study of religion. The essence of the condemned practice le the teaching of religl
%I the churchee in the public achocl. The obstruction to the study of religion i1s not

n the Constitution. It only forblds inculcation of porennal faith by sectarlan egen-
clee. Serioue efforts ere now being made by leading educators to find & way to include
religion in the process of public education, The search for such a sclution of the
problem will be greatly speeded up by the Court's decision. Protestents and Other Amer
cans United For Separation of Church end State accepts the challenge in the present
crigle and propopes to enliat the best thought of sducatore and church leaders in eeek-
ing a sound eclution. It ig our judgment thnet whatever mey be done 1n the echools will
not 1n itself be eufficient. Scmething else must be our chief reliance.

That scmething else 1s & nationwide drive to reconstitute the home ee & place of
religioue nurture and & revival of concerm among our churchee to fulfil their God-given
task of religlous instruction. Free religion in free America im elready vastly more
vital and dynamic then in established church lande where the schoole have just what we

bave put out by thie Court decision. We have abundent resourcee, 1f tapped, to meet ths
need.
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