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September 1955

SENATE RSVIEW OF LIBBRTIES

A stending subcommittes of the Senste Judiclary Cormittee hss en-
nounced hesringe on the Bill of Righte. Thie Subcommittee on Constil-
tutionel Rlghts conslete of Senstors Thomee C., Henninge, Jr. of Mie-
gourl, chalrman, Joaeph C. 0'Mahoney of ¥Wyoming, and Willism Langer of
North Dakote. 1Ithae tentatively echeduled herringson the firet cleuse
of the Firet Amendnment, dealing with religlous liberty, for October 3rd.

Whet ere these hesringe on religloue liberty going to be? Whet
ie the elgnificance? whet are they getting at? who is going to tes-
tify? Such ere the questiones thet heve been comlng for some time, end
such s~re the questione that we hsve been seeking to enswer, Unfortu-
nately, there ereno clear enswers, onlys wvide eseortment of intereste,
The time, howevar, has epperently come to find out from the Congress-
ren vho voted the funds whet we can expect. Numerous widely divergent
poesibilities ere in view es to outcomnes.

The firat impression recelved wee thet there would be no elgnifi-
cant outcomes on thie part of the heerinese. The contentlion wee that
the significence of the project liea in preers of other clvil liberties
--freedom of speach, press, esagembly--the fresdoms thet ere 8sld to be
endangered by the security program,

Thie viewpoint wess supported by the remerks made by 3enstor Hen-
ninge when the appropristion (3enate Resolution 8.94)was under consid-
eretion, on May 11, 1955:

*T cen beet exprese the generel purviewof wvhet the eub-
coomittee intende to do by followine the notee I have under-
teaken to meke on the eubject,

“we sre aeking for only 450,000, We have s Very emell
staff. We are sterting very lete in the year. The eubcom-
mittee ie to deal with a generel exemination of the Bill of
Righte snd propoeed legislation sffecting 1t, to determine
the sppropriatenese of its preeent-day spplicetlon, with per-
ticulsr settention to mettere concerned with due process,
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freedor of epeech, freedomof the prese, snd freedom from un-
resgoneble gearch gnd geizure, as well as the functions of
administrative agencies whose responsidilitiee particularly /
effect such righte." 5

Thie 18 the view which etill prevailed st e recent mee T the
Americans for Traditional Liberties orgenization, aslate August 21,
As reported in the New York Times August 22, 1955, they commended the
hesringe, saying that the move "holds promise of a returh to the polit-
1cel and eocial pobriety so ‘much needed by our countyy todey.® They
urged "a sober and adequete review of recent sscurlty measuree” and
the introduction of "appropriate legislaticn to correct the erosione
made upon our liberties.® The signers, including a number of emlnent
nesmes, were obviouely thinking of the security iesuee reviewed in our
June Report from the Capital.

By Auguet llth, however, the project had taken on a new eignifi-
cence, On thet dete the subcommittee relessed the auestionnalre which
18 to be uged in bringing tozether tegtimony on the firet clause of
the First Amendment. The body of thig inetrument ie contained 1in
questions as follows (to be angwered Yes or No except where indiceted):

1. ({Identificetlon of witnese)

2. (2} Do you regerd the phrase "make no law reepecting an
establishment of religion® as s prohibition agalnet
sany direct or indirect government aid to churches
or religious eecte?

Or do you regerd the langusge se benning preferen-
tisl treatment of sny particular church or rellglous
sect while permitting government e1d to religloen
generally or to the verilous churches and sects on a
non-dlacrioinetory basis?

Do you believe the free exerclse of religion protects
atheiste in propsgating g disbelief in religlon? -

Do you conslder thet the U, 8. Supreme Court 1s correct
in interpreting the religion clauee 1in conjunction with
the Fourteenth Amendment as constituting e prohibition
ageinat scts by etate and locel governmente ae well ae
against ects by the Federel Government?

Have you observed eny significent instances in recent
yeare of a denlmsl of the righte expreased in the rell-~
gion clause?

If your answer ie Yes, kindly enumerrte the instances

{(a) If your gnswer to Question § is Yes, d0 you consider
such instences ag you cite as routine problems in
the course of 1life in a democracy which can be
hendled eatisfactorily by the courtse?
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(b) Or 4o you coneider them =s evidence of a tendency
to permit erosion of the rights expreesed in the
religion clsuse?

If you have checked 6 (b), do you think thet the tenden-
oytgou%d be corrected or eliminated by some Congressional
action

If your ansewer is Yee, plesee indicete as specifically
e® you can the neture of the Congrsesionel action you
have in mind:

3peaking generally snd coneidering the deep emotional
nature of religious beliefrs, do you fesl thet the pres-
ent state of affairs in the United States with regpect
to the rights expreseed in the religion clguse 1s:

Bxcellent Good Falr Poor

1t is 4ifficult to see how this instrument follows from the mini-
mun anticipetions mentioned sbove, Questions 2 end 4 are direct invi-
trtione to challenge the BSupreme Court's rulings, by whlch the Court
holds thet the dlesstsblishment clauee of the First Amendment does not
permit the uee of public funds to s1d relligious bodise, This 18 8lg-
nificant. The hearings on religious liberty have now become so signi-
ficent that they will call forth an evemluation of the Supreme Court's
constitutionsl decisions. There 1s nothing routine here,

Setween thees two momentous questions ie No. 3, equally interest-
ing, for it aeke the person who bellesves in religious liberty to fece
up to the realization thet this could mean freedom for the athelet to
advocete hle poeition. In the current internationel stmosphere, free-
dom of conecience for the athelet 1e undoubtedly the severest test thet
can poseibly be epplied to American confidence in religioue fresdom,
Why thie extreme test is selected with ell of its obvious poeeibilitlee
for confusion, embarreasment, or intimidstion, hss not been explained.

It will be noted, too, thet question U4 desle with the problem of
federnl-atete constitutional relrtionsa. Is the Supreme Court correct
in viewlng the Federal Conetitutlon as belng the saupreme lew of the
land, bindingon eterte snd locml governments se wellason the natlonal?
If the Firet Amendment dces not permlt the use of federal funds for
churches, perhape some citles or atetee would use tex money for thet
purpose if permitted to do eo by the Supreme Court. Ig that then, to
be & precedent in constitutionrl law?

Let me eay st this point thet I have found the epecisl ataffl very
fair and legltimetely concerned thet this shall not become e sectarisn
freces., However, I feer thet something hee ellpped aomewhere 1n the
precerstione.

Another viewpoint on the significence of the hearinge was atated
in the national Catholic weekly review, America, in the 1ssue dated

Auguet 27, 1955:
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"To appreciete’ the propriety and implicetions of this
novel inguiry it 1le enough to recall a couple of ssmllent fea-
tures of our constitutionel eystem. The firet 1s that Con-
grese hae not only the right but the duty to examine into_the,
way religious righte are protected under our Constitulion =8
interpreted by our courts. It hss prodably been too shy about
this in the past, sitting beck and walting for the Supreme
Court to declde what 1g and 1s not legal,

"The fact of the matter is thet if Congress were to pass
legisletion in 'aid of religion' after carefully convineing
itself thet such legisletion wee in conformity with our Con-
stitution, this sober jJudgment of the Congress would weligh
heavily in favor of the legisletion in the eyes of the Supreme
Court. Since the three branches of the Federal Government
ars coordinste, the court 1s bound to reepect, though 1t hse
power %o overrule, the Judgment of Congress asbout the constl-
tutionslity of measures it pesses,

*»Secondly, the Supreme Court in the Everson and McCollum
decislons of 1347-48 created unutterable confusion about what
kind of 'ald to religion' wee gllowable under the Constitu-
tion. It improviged e revolutionary doctrinaire interpreta-
tion of whet 'an establiphment of religlon' (euch as Amend-
ment I forbide) really means. (See The State and Religious
Education, America Prese booklet, pp. 6-8 for an analysis
of whet was unprecedented in the Everson-McCollum doctrine,)
The high tribunsl hes notably raceded fromits highly subjec-
tive ingletence on absclute separetion of Church snd State.
Neverthelegs, nobody, including Congrese, today knows whet
kinds of 'ald to religlon'! by the Federal or 3tate governmente
night be construed as legel or illegel,

"Congress can help to dlepel this confusion, It can,
if necesgeary, even propose a clerifying amendment to Amend-
ment I, though this should not be necessary. The very leeceat
thet 1t can do 1le to give oualified representatives of the
people 2 chence %o explein in whet ways the pro-secularist
interpretetion of Church-Stete relstions positively infringes
on the religlous righta of Americen citizens by denying them
the ‘ecqual protection of the laws.' We hope Congress sees
thie lnquiry through.*®

Apprehension ebout thle questionnalre and the objlectives of the
hearinge elgo found expression in e Webhington Post editoriel on Aug-
ust 20, 1955, seying, in part:

"Lon Hocker, chief hesrings coungel for the subcommittee,
says that the questionnalre ias deelgned to glive people e
chence fo exprese themselves on these controversiasl pointe
in writing and thue limit the durationof the public heerings.
¥We surmiee that the questionnaire is likely to heve precigely
the oppoelte effect. Once these inflammeble issuea are opened
to discussion before a publie body, every group snd faction
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may be expected to demand & hearing, The main purpcse of the
inquiry 1s 1likely to be obscured by a futile debate on a
highly complex issue of constitutionsl law,

"We cannot help wondering if the subcommittee hes really
dellbersted on thie sepect of 1its survey. The queetione it
ig asking are not wholly beyond the range of congressionsl
interest; the subcommittee, we esre reminded, could be sound-
ing out public eentinment for some chenge in the religlous-
liberty clauee, But the subcommittee hrs not indicated that
it hee ANy such purpose, and 4f it ghould have any such ob-
Jective 1n mind 1t would meet with the moet emphatic kind of
resistence, If the subcommittes nee no intention of tamper-
ing with the <treditional separation eof church end stete in
thig country--a tradition thet hes served well for 165 years
-=then it better teke snother hard look where its inquiry ie
leading,

*In ite present formthe questionnaire invites criticlsan
of the Supreme Court's declelone on the vital eubject of
church-gtate reletionships. Decisione of the Court are not,
of course, above criticiem, but no other branch of the Gove
ernnent eshould put iteelf in the poeition of chellenging the
Court unlese it ie prepered to support s chenge in the Con-
stitution or the laws. No good could possibly come fron
meraly airing sectarisn controveralee over the eeparating of
church and state. Certainly this 18 note proper function of
a congressional committee in a country where the Government
1s forbidden to intsrvene in religioue affailrs."

Meny are wondering where we sre going,

At present it ig also difficult to eay who will be hesrd by the
subcommittes, Ae yet there ieg no 1indicatlon that religlous groupe or
orgenlzations a8 esuch will be heard. The plan seems to be to get com-
pleted guestionnalres from "interested! partiee and then the eubcom-
mittee will digest end scresn meterial for the record, snd select the
witnesses who ere to be crlled in personally. Whet will be the baels
of selection?

The emphagis has been on getting people who ereknown euthoritles
in conetitutional law--pecple who have written widely in the fleld,
The questionneire asks the psrticipsnt to stete what he hee written on
the subjJect of church-stete relations. Here sgsln the sclentific quel-
ity of the investigstion breeks down forae selective factor ls knowing-
ly or unknowingly introduced. People who agree with the current posl-
tions of the Supreme Cowt and vith the long American tredition have
not exertsd thempelves to gain printed epace to exprese such approval,
thile & vocal minority who heve persistently chellenged the Court have
been much in print. Are these now %o be given primery congideration?

In thie connectlon it should rleo be noted that the problem night
narrow in terme of competence to e Judiclsl consideratlon, While the
appropristion wee being discugsed, 3enator Allen J. Ellender of Louls-




Page 6 September 1955

iana asked, "Do we not have lawé on the statute books, as well as the

Constitution itself, to protect the rights of our people?® and when

Senator Hennings replied *Yes', 3enator Ellender remarked, “The Bill

of Rights has endursd for, more than 100 years. It exists for the pro-

tection of the rightsof our people. If anyone's righte have been vio-/
leted, 1t strikes me thst the indilvidual can be protected by rscour

to the courts. Merely holding hearings will not cure any evils et

may exiast,”

We have learned to look to Congress as our policy making body, not
ae our Judiciary. Does it not follow, then, that the subcommittee
would be more germsne to 1te task i1f 1t called on peoples who know the
minds of the American public on the subject of religious liberty? 8uch
an investigetion of the lay people would undoubtedly revesl a deep
falth in, and apprecilation for, the First Amendment and our Amerilcan
traditicns.

A provlem of procedure can aleo be seenon the horizon. As planned
the hearings wlll proceed through the Bill of Righte, emendment by
emendment, and clause by clause. This will normelly divorce discue-
sions of freedom of Bpeech, of press, of assembly, etc,, from the con-
slderstione of fresdom of religion, Perhapa such divorce is necesgery,
but it will sadly reduce the clarity of the picture, for freedom of
raligion 18 relatively meaningless unleps it stands in the midat of the
other civil libertiea, such aa assembly, spesch, and press, If wit-
nesess are depirous of expressing themgelvee on eeverasl polnts of in-
terest, they may find themselves making perlodic tripe to Wasshington
for sone monthe, .

Baptiets have gmlways been interested in religious liberty, both
es personal "goul liberty¥, end es inetitutlonal freedom end independ-
ence for the church, In the psst ae 1in the preasent we have gought
thege freedoms for ell peoplea of the world, at high coet to ourselves.
There 18 no doubt but that the American people are overwhelmingly in
favor of our Americen system by which the church edvances on the basis
of commitment and stewardaship of the participente rather than by use
of tex money. Baptlets of all fellowshipa will be happy to cooperrte
in any moves that facilitate this freedon.

¥We stand firmiy with Senator Henninge who stated it well on the
floor of the Senste, "The Committee does not intend to row with muffled
oayrs toward concealed objJectives." I am sure that Senstor Hennings ie
also aware of the danger of attempting to mount the proverblel horee
snd then to ride off in all directione,




