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G. Elaine Smith, a member of the
Baptist Joint Committee board, was
elected president of American Bap­
tist Churches in the U.S.A, during
the denomination's biennial meeting
June 20-23 in Syracuse, N.Y. Smith,
an attorney in Washington, D.C., will
begin her two-year term Jan. 1,1996.
She has been a member of the ABC
General Board and its Executive
Committee and has served as presi­
dent of the Board of National
Ministries. She also has held many
leadership positions at the 6,000-
member Shiloh Baptist Church in
Washington, where her husband,
Wallace Charles Smith, is pastor.

The U.S. Supreme Court has side­
stepped a dispute over graduation
prayers at an Idaho public school. In
a two-sentence order June 26, justices
instructed a federal appeals court to
dismiss as moot a student's chal­
lenge to Grangeville (Idaho) High
School's policy of allowing senior
class members to vote on whether to
have a prayer and to select the per­
son to say it. While the high court
gave no reason for its order, court
observers noted that the dispute may
have become moot when Samuel
Harris — the only plaintiff still a stu­
dent at the Grangeville school —
graduated June 2. The order vacated
conflicting rulings by lower courts. A
federal district court upheld the pol­
icy, saying the district had distanced
itself from the decision by letting the
students decide. But a federal
appeals court disagreed, saying the
practice violated die constitutional
separation of church and state. "The
school purportedly gave seniors this
chance to plan graduation in order to
teach them leadership," the appeals
court said. "If so, then it can teach
them the responsibilities that go with
such leadership, one of which is to
respect the constitutional rights of
others." A

High court lowers wall
separating church, state

The U.S. Supreme Court has
ordered the University of Virginia
to subsidize a student-run Christ­

ian newspaper.
The June 29 ruling represents the

first time justices have approved a
direct subsidy for religious activities.

Justice Anthony M. Kennedy, writ­
ing for a 5-4 majority, said the universi­
ty's policy of barring the use of student
fees for religious activities while sup­
porting a range of other student groups
amounted to
viewpoint
discrimina­
tion.

The deci­
sion reversed
an appeals
court's rul­
ing that the
policy was
justified by
the constitu­
tional requirement of church-state sep­
aration.

To comply with the First Amend­
ment's ban against governmental estab­
lishment of religion, Kennedy wrote, "it
was not necessary for the University to
deny eligibility to student publications
because of their viewpoint."

The policy was challenged by
Ronald Rosenberger and other students
who wanted the university to pay
$5,862 for the printing of Wide Awake.

Kennedy distinguished between the
use of activity fees to support a student
journal and the use of general tax dol­
lars to support a church.

"Our decision ... cannot be read as
addressing an expenditure from a gen­
eral tax fund," he wrote.

There is no difference, Kennedy
wrote, "between a school using its
funds to operate a facility to which stu­

dents have access and a school paying a
third-party contractor (such as a print­
er) to operate the facility on its behalf."

Four justices, in a dissent written by
Justice David Souter, lamented that the
court for the first time approved "direct
funding of core religious activities by
an arm of the State."

Despite the court majority's "pur­
ported adherence to the no-direct fund­
ing principle, the State could simply
hand out credit cards to religious insti­

tutions and
honor the
monthly
statements,"
Souter wrote.

The major­
ity, he wrote,
lost sight of
the "frankly
evangelistic
character" of
Wide Awake.

"Using public funds for the direct
subsidization of preaching the word is
categorically forbidden under the
Establishment Clause, and if the Clause
was meant to accomplish nothing else,
it was meant to bar this use of money,"
Souter wrote.

The court, Souter said, "has never
before upheld direct state funding of
the sort of proselytizing published in
Wide Awake."

Souter also disagreed with the
majority's reliance on past high court
rulings that affirmed the access of reli­
gious groups to public forums.

Those cases, Souter wrote, "rest on
the recognition that all speakers are
entitled to use the street comer."

But, he added, there "is no tradition­
al street corner printing provided by
the government on equal terms to all
comers." A

"The court if ordering an
inftrumentality of the State
to fuffort religiouf evangelifm
with direct funding. Thif if a
flat violation of the
Eftablifhment Claufe.n

— Justice David Souter
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Church-state specialists
debate ruling's impact

Church-state specialists are debating
the impact of the U.S. Supreme Court's
ruling that a state university cannot use
church-state separation as a reason to
deny student funds to religious groups.

The high court's 5-4 ruling said the
University of Virginia's policy of deny­
ing religious groups access to student
activity funds is neither commanded
nor justified by the Constitution's
requirement of church-state separation.

The range of assessments from
church-state specialists indicate it may
take some time to learn how much the
court's ruling will alter the nation's
church-state landscape.

Baptist Joint Committee General
Counsel J. Brent Walker called the deci­
sion "a sad day for religious liberty.

"For the first time in our nation's his­
tory, the Supreme Court has sanctioned
funding of religion with public funds,"
he said. "Although Madison and
Jefferson won their battle against state-
subsidized religion in the 18th century,
they lost in the Supreme Court today."

Walker criticized the majority's
reliance on the fact that the university
would pay an outside contractor for
printing and that no money would go
to the student club. "This is a distinc­
tion without a difference," he said. "It's
like saying, 'we won't give you money,
but we'll pay your bills.'"

Barry Lynn, executive director of
Americans United for Separation of
Church and State, called the ruling "a
miserable decision."

"Evangelism should be supported
by the voluntary donations of the faith­
ful, not extracted forcibly from other
Americans who don't share their
beliefs," he said.

Steven McFarland, director of the
Christian Legal Society's Center for
Law and Religious Freedom, offered a
different view. The court "has remind­
ed educators of a forgotten civics les­
son: The First Amendment prohibits,
rather than requires, discrimination
against religious expression," he said.

While McFarland welcomed the rul­
ing, he insisted it did not lessen the
need for a constitutional amendment
ensuring equality of religious expres­
sion. Conservative religious groups
and lawmakers are working to bring 

such an amendment before Congress.
"The court's splintered and narrow

ruling leaves plenty of hope for the left
to tie up religious expression for addi­
tional decades in court," he said.

Walker disagreed, noting that the
decision demonstrates the court is not
hostile to religion and that no such
amendment is needed.

Jay Sekulow, chief counsel of Pat
Robertson's American Center for Law
and Justice, called the ruling "a major
victory for religious freedom." He said
the opinion will affect other church­
state issues, including tuition vouchers
for religious schools.

"The same concept applies," he said.
"Religious discrimination is wrong
whether the target is a school newspa­
per or a school voucher," he said.

The court's opinion did not address
vouchers. But it differentiated between
using student fees to pay the printing
costs of a student journal and the use of
general tax funds to support a church.

Justice Sandra Day O'Connor also
emphasized that religion did not domi­
nate among the groups supported by
student funds.

"In voucher schemes, religious
schools would receive the lion's share
of tax dollars," said BJC Associate
General Counsel Melissa Rogers.

Justice David Souter's dissenting
opinion indicated that the impact of the
ruling remains unclear.

"Since I cannot see the future I can­
not tell whether today's decision por­
tends much more than making sham­
bles out of student activity fees in pub­
lic colleges," he wrote. But Souter's
apprehension about the ruling is
"whetted" by a warning from the late
Chief Justice Warren Burger:

"In constitutional adjudication some
steps, which when taken were thought
to approach 'the verge/ have become
the platform for yet further steps. A cer­
tain momentum develops in constitu­
tional theory and it can be a 'downhill
thrust' easily set in motion but difficult
to retard or stop." A

High court says KKK may
erect cross at statehouse

Government must afford private
religious speech as much access as its
secular counterpart, the nation's high
court ruled June 29 in a 7-2 decision.

In Capitol Square v. Pinette, the U.S.
Supreme Court ruled that the private
religious speech in an Ohio public
forum does not violate church-state
separation.

The iSsue arose when Ohio officials
denied the Ku Klux Klan access to a
public forum in front of the statehouse.
State officials permitted a holiday dis­
play with a 20-foot Christmas tree and
14-foot menorah, but barred a 10-foot
KKK cross on Establishment Clause
grounds. Klan officials filed suit.

Lower courts sided with the Klan,
distinguishing between private reli­
gious speech and a government-spon­
sored display. The high court upheld
the lower courts but was split over the
rationale behind its decision.

Justice Antonin Scalia, writing the
plurality opinion, said, "Our precedent
establishes that private religious
speech, far from being a First Amend­
ment orphan, is as fully protected
under the Free Speech Clause as secular
private expression."

Scalia said that Ohio's concern that
citizens might perceive the display as
government-sponsored cannot be used
"to ban all private religious speech
from the public square."

In a concurring opinion, Justices
Sandra Day O'Connor, David Souter
and Stephen Breyer were more con­
cerned about endorsement. O'Connor
wrote that the court has a duty to inval­
idate any governmental practice that a
reasonable observer would view as
endorsing religion.

But in this case, O'Connor conclud­
ed that the reasonable observer would
not interpret the KKK cross as state
endorsement of religion.

Justice Clarence Thomas questioned
whether the case involved religious
speech and thus presented an Estab­
lishment Clause issue. "The erection of
such a cross is a political act, not a
Christian one," Thomas wrote.

Justices John Paul Stevens and Ruth
Bader Ginsburg wrote separate dissent­
ing opinions.

Stevens said that "the Establishment
Clause should be construed to create a
strong presumption against the instal­
lation of unattended religious symbols
on public property."

Ginsburg said that the proximity of
the cross to the government's flags and
statues unconstitutionally associates
the state with the church. A
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When the reasonable observer
would view a government

practice as endorsing religion, I
believe that it is our duty to hold the
practice invalid. The plurality today
takes an exceedingly narrow view of
the Establishment Clause that is out
of step both with the Court's prior
cases and with well-established
notions of what the Constitution
requires. The Clause is more than a
negative prohibition against certain
narrowly defined forms of govern­
ment favoritism, it also imposes
affirmative obligations that may
require a State, in some situations, to
take steps to avoid being perceived
as supporting or endorsing a private
religious message. That is, the
Establishment Clause forbids a State
from hiding behind the application
of formally neutral criteria and
remaining studiously oblivious to
the effects of its actions.

Justice Sandra Day O'Connor
Concurring Opinion

Capitol Square v. Pinette
June 29,1995
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A bad deal for religion

ment handles
religion, it
always has a
touch of mud.
One needs only
slight imagina­
tion to see
what's coming
next. The best
thing the state
can do for reli­
gion is leave it 

alone.
Yet, in the Rosenberger decision (see

Page 1) by a 5-4 margin, the U.S.
Supreme Court chipped away at the
wall of separation between church
and state. Now, it's legal for a state
institution to pay for printing gospel
tracts with government collected
money.

I'm for gospel tracts. This page is
often one. But I don't want mine to be
bankrolled by any public entity! Such
an arrangement smacks of a Faustian
bargain. The day we trade our soul
for a temporary advantage, we have
not made a good deal.

The New York Times (July 5,1995)
called the decision "especially igno­
minious because it is directed at the
university founded by Thomas
Jefferson ... whose name is most asso­
ciated with the church-state wall of
separation." If we lose our liberties in
this country it will not be in one fell
swoop by some outside oppressor.
We will see them nibbled away by
our own little goats, nibbling, nib­
bling.

That's why this decision of the
high court is so disturbing. It sets a
bad precedent, crosses a new thresh­
old of intimacy between church and
state.

The New York Times concluded its
editorial comment with a warning.
"State colleges will have their hands
full coping with the religious funding
appeals this decision will engender.
So will the rest of the nation once reli­
gious organizations learn to apply 

this ruling to their own demands on
the public purse."

This decision is so patently bad
that reactions to it might possibly be
good.

Perhaps state schools will deny
funds to all student groups with reli­
gious or political axes to grind. The
Washington Post (July 2,1995) sug­
gests, "The university, and others
who are also bound by the ruling,
should get out of the business of sup­
porting special interest groups entire­
ty-"

Maybe sober reflection on this deci­
sion will shock wide awake some of
those who whimper about govern­
ment's "hostility" to religion. Hey,
hardly hostile is a state university that
must pay the printer for religious
argument.

It could be that the rush to the pub­
lic trough will be so great by all the
pious piglets that the taxpayers will
see the folly of fostering funding for
religion. Rosenberger goes so far in
befriending faith that it endangers the
essential distance of religion from
government.

At the very least, every thinking
person should admit that there's no
need for a religious equality amend­
ment to the Constitution. This is sim­
ply the latest in a long list of laws and
court decisions that extend and expli­
cate the free exercise of religion in this
country (probably at the expense of
the "no establishment" clause).

The Equal Access Act of 1984,
declared constitutional in 1990
(M er gens), and the Religious Freedom
Restoration Act signed into law on
Nov. 16,1993, should be given time to
be understood, applied and assimilat­
ed before we rush to tinker with the
Constitution.

Whatever other outcomes, every
friend of religious freedom should
have a new appreciation for Justice
David Souter. He's the best gift of
President Bush to America.

Note: Read excerpts from Justice
Souter's dissenting opinion in this
case in the next month's Report from
the Capital. A
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W. Henry Green

need is education

I am appalled
that once again
we are having

to debate an issue
that should have
been settled long
ago. We do not
need an amend­
ment to the Consti­
tution. We do not
need legislation
promoting reli­
gion. What we
concerning already

existing laws that protect American cit­
izens from the tyranny of government
and from the tyranny of religion. Yes,
government and religion can do
immense amounts of evil when they are
tied together.

I was also appalled to read about
Joshua Burton, the fourth-grade stu­
dent at Columbia Elementary School in
Orange County, Fla. It is sad indeed if
this story is true that his Bible was
taken away from him, and he was inter­
rogated by the principal and other
administrators in that school system.

His freedom was violated, but again,
the solution to the problem that Joshua
and his family face is not more legisla­
tion, but education.

Students have the right to pray indi­
vidually or in groups or to discuss their
religious views with their peers so long
as they are not disruptive. Because the
Establishment Clause does not apply to
purely private speech, students have
the right to read their Bibles or other
scriptures, pray before meals and
before math tests, and discuss religion
with anyone willing to listen. As the
pastor of a Baptist church, I have
encouraged my youth to carry their
Bibles to school if they so desire.

Students are free to have religious
clubs and groups on campus. Teachers
are free to teach and study about reli­
gion and its role in our history and our
lives, as long as they do not endorse a
particular religion. Students may wear
T-shirts and other religious symbols
without fear of reprisal. Our laws allow
for these and many other freedoms,
including the recognition of religious
holidays. ... We must educate the edu­

cators, not change the Constitution. I do
not understand the philosophical
inconsistencies of those who say they
want less government intrusion into
our private lives regarding taxes, the
environment and issues related to wel­
fare, and yet seem to want to add more
government interference by imposing
government-endorsed religion on our
personal lives.

Our founders got it right! Let's don't
mess with a good thing. Leave religion
to those in our society who are called to
share the message of their religious per­
suasion. The proposal that is being set
forth will do major damage to the
Constitution and to our religious liber­
ties and will destroy the wall of separa­
tion between church and state. A

W. Henry Green, pastor of Heritage
Community Church, St. Petersburg, Fla.,
testified before a House subcommittee hear­
ing June 23 in Tampa that explored the
need for a religious equality amendment to
the Constitution. Above are excerpts of
Green's testimony.
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